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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ROBERT GLEN ZAZWETA,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43646
BANNOCK COUNTY NO. CR 200915056
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Robert Glen Zazweta appeals from the district court’s decision denying his
motion for credit for time served in prison in an unrelated case after his placement on
probation for the instant offense.
Statement of the Facts and Course of Proceedings
In 2009, Mr. Zazweta pled guilty to possession of a controlled substance with the
intent to deliver. (R., p.101.) The district court sentenced him to five years, with three
years fixed, and retained jurisdiction. (R., pp.101–04.) Mr. Zazweta was on parole at the
time for a 1998 case arising out of Bonneville County, CR 1998-2931. (R., pp.121, 124,

1

127.) His parole in the 1998 case was revoked, and he was ordered to serve the
remainder of that sentence, two years and eight months. (R., p.121.) Mr. Zazweta then
filed a motion pursuant to Idaho Criminal Rule 35 (“Rule 35”), asking the district court to
reduce his sentence in the 2009 case to six months incarceration, to be served
concurrent with the remaining sentence in his 1998 case. (R., p.121.) The district court
granted the motion in part, ordering that the 2009 sentence run concurrent to the 1998
sentence. (R., pp.123, 124–25.) The district court did not reduce his sentence to six
months incarceration, however. (See R., pp.124–25.)
Mr. Zazweta “did his retained jurisdiction in the yard while in prison.” (R., p.227.)
After the period of retained jurisdiction, the district court placed Mr. Zazweta on
probation for five years, commencing August 30, 2010. (R., pp.132–37, 227–28.)
Although Mr. Zazweta was on probation in the 2009 case, he remained incarcerated to
serve his sentence in the 1998 case. (R., p.227.) The district court provided that it knew
Mr. Zazweta was still in prison on the 1998 case when it placed him on probation in the
2009 case. (R., p.229.)
On March 26, 2012, Mr. Zazweta “topped off his time” and was released from
prison in the 1998 case. (R., pp.227–29.) He remained on probation in the 2009 case.
(R., p.229.) In September of 2012, a Report of Probation Violation was filed, and
Mr. Zazweta admitted to violating his probation. (R., pp.145–49, 167–72.) The district
court revoked Mr. Zazweta’s probation and executed the underlying five-year sentence.
(R., pp.170–72.) The district court ordered that Mr. Zazweta would receive credit for
time served, including the period of retained jurisdiction. (R., p.170.)
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On October 28, 2013, Mr. Zazweta, through counsel, filed a Motion to Calculate
Time. (R., p.183.) A hearing was set on the motion, but Mr. Zazweta moved to vacate
the hearing to file an amended motion. (R., p.194.) On February 19, 2015, Mr. Zazweta,
pro se, filed a motion for credit for time served. (R., pp.196–201.) He requested credit
for time served from August 30, 2010 (when he was placed on probation in the 2009
case) to March 26, 2012 (when he was released from prison in the 1998 case).
(R., p.200.) No hearing was scheduled on the motion. (R., p.227.) On July 27, 2015,
Mr. Zazweta, through counsel, filed a Motion for Credit for Time Served, attaching time
calculation reports from the Idaho Department of Correction (“DOC”) and the Bannock
and Bonneville County Jails. (R., p.215.) Mr. Zazweta moved for a hearing, and the
district court held a hearing on August 3, 2015. (R., pp.221, 223; see generally Tr., p.5,
L.1–p.8, L.5.) The State never responded in writing to any of the three motions, and the
State submitted at the hearing that it “would leave it up to the Court’s discretion based
on review of the record.” (R., p.227; Tr., p.7, Ls.1–4.) The district court took the matter
under advisement. (Tr., p.7, Ls.8–14.)
On September 2, 2015, the district court issued a Decision on Motion for Credit
for Time Served. (R., pp.226–31.) The district court first determined that Mr. Zazweta
was entitled to credit for time served while incarcerated in Bannock County Jail on the
2009 case. (R., pp.227–28.) The district court then determined that Mr. Zazweta was
not entitled to credit for the time served in prison on the 1998 case while on probation in
the 2009 case. (R., p.228.) The district court reasoned that the time requested by
Mr. Zazweta fell under neither credit for time served statute, I.C. § 18-309 or I.C. § 19-
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2603.1 (R., pp.229–30.) Ultimately, the district court ruled: “The motion is granted
regarding the 319 days of incarceration prior to sentencing. The motion is denied as to
the 573 days incarcerated in prison on the 1998 case.” (R., p.231.) Mr. Zazweta filed a
timely notice of appeal from the district court’s decision denying his motion. (R., pp.233–
35.)
ISSUE
Mindful of Idaho law, did the district court err when it denied Mr. Zazweta’s motion for
credit for time served?
ARGUMENT
Mindful Of Idaho Law, The District Court Erred When It Denied Mr. Zazweta’s Motion
For Credit For Time Served
Idaho Code § 18-309 provides:
(1) In computing the term of imprisonment, the person against whom the
judgment was entered shall receive credit in the judgment for any period
of incarceration prior to entry of judgment, if such incarceration was for the
offense or an included offense for which the judgment was entered. The
remainder of the term commences upon the pronouncement of sentence
and if thereafter, during such term, the defendant by any legal means is
temporarily released from such imprisonment and subsequently returned
thereto, the time during which he was at large must not be computed as
part of such term.
(2) In computing the term of imprisonment when judgment has been
withheld and is later entered or sentence has been suspended and is later
imposed, the person against whom the judgment is entered or imposed
shall receive credit in the judgment for any period of incarceration served
as a condition of probation under the original withheld or suspended
judgment.
I.C. § 18-309. The first section of I.C. § 18-309 “requires courts to give a person credit

The current versions of I.C. § 18-309 and I.C. § 19-2603 became effective July 1,
2015. The district court held a hearing on Mr. Zazweta’s motion served and issued a
decision after this effective date.
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on his sentence for the time he served in jail before he was convicted of or pled guilty to
his crime.” State v. Owens, 158 Idaho 1, 3 (2015). Under this section, “a district court
may only give credit for the correct amount of time actually served by the defendant
prior to imposition of judgment in the case; the district court does not have discretion to
award credit for time served that is either more or less than that.” State v. Moore, 156
Idaho 17, 21 (Ct. App. 2014). The second section of I.C. § 18-309 appears to mandate
an award of credit for time served as a condition of probation. See I.C. § 18-309(2).2
Idaho Code § 19-2603 provides:
When the court finds that the defendant has violated the terms and
conditions of probation, it may, if judgment has been withheld, pronounce
any judgment which it could originally have pronounced, or, if judgment
was originally pronounced but suspended, revoke probation. The time
such person shall have been at large under such suspended sentence
shall not be counted as a part of the term of his sentence. The defendant
shall receive credit for time served from the date of service of a bench
warrant issued by the court after a finding of probable cause to believe the
defendant has violated a condition of probation, for any time served
following an arrest of the defendant pursuant to section 20-227, Idaho
Code, and for any time served as a condition of probation under the
withheld judgment or suspended sentence.
I.C. § 19-2603. This statute “governs credit for time served as it relates to the revocation
of probation.” State v. Denny, 157 Idaho 217, 219 (Ct. App. 2014).
Here, Mr. Zazweta’s incarceration for which he seeks credit did not occur prior to
his entry of a guilty plea, thus triggering I.C. § 18-309(1). Similarly, Mr. Zazweta’s
incarceration was not served as a condition of his probation or after service of an arrest
warrant for an alleged probation violation, thus triggering I.C. § 18-309(2) or I.C. § 192603. Despite the fact that Idaho’s statutes do not provide for an award of credit in this
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The appellate courts have not yet interpreted I.C. § 18-309(2).
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circumstance, Mr. Zazweta nonetheless submits that the district court erred by denying
his motion for credit for time served.
CONCLUSION
Mr. Zazweta respectfully requests that this Court reverse the district court’s
decision denying him credit for time served and remand this case for further
proceedings with instructions to award him 573 days of credit.
DATED this 17th day of February, 2016.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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